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THE SUPREME COURT OF THE STATE OF DELAWARE 

 

ORDER AMENDING CERTAIN 
RULES AND REQUIREMENTS 
PERTAINING TO LAWYER 
TRUST ACCOUNT 

§ 
§ 
§ 
§ 

 

O R D E R 

 
 This 10th day of December 2003, it appears to the Court that it is desirable to amend 
certain rules and requirements pertaining to lawyer trust accounts. 
 
 NOW, THEREFORE, IT IS ORDERED that the following changes shall become 
effective January 1, 2004: 
 
 (1) Rule 1.15(d)(9)(E) of the Delaware Lawyers’ Rules of Professional Conduct shall 
be deleted in its entirety, and the following new Rule 1.15(d)(9)(E) shall be substituted in lieu 
thereof: 

 
(E) If a check has been issued in an attempt to disburse funds, but remains 

outstanding (that is, the check has not cleared the trust or escrow bank account) six 
months or more from the date it was issued, a lawyer shall promptly take steps to contact 
the payee to determine the reason the check was not deposited by the payee, and shall 
issue a replacement check, as necessary and appropriate. With regard to abandoned or 
unclaimed trust funds, a lawyer shall comply with the requirements of Supreme Court 
Rule 73. 

 
(2) Supreme Court Rule 73 shall be deleted in its entirety, and the following new 

Supreme Court Rule 73 shall be substituted in lieu thereof: 
 

Rule 73.  Abandoned or unclaimed trust funds held by attorneys. 
 When, for a continuous period of 5 years, an attorney’s trust or escrow account 
contains trust or escrow funds, including funds held in the form of balances owed and funds 
for which disbursement has been attempted by issuing a check, which funds are either 
unidentifiable, unclaimed, or which are held for missing or unknown owners, the funds shall 
be deemed abandoned in accordance with the provisions of the Delaware escheats statute for 
unclaimed property, 12 Delaware C. Chapter 11.  The attorney shall make reasonable efforts 
to identify and locate the beneficial owner of the abandoned funds. With regard to funds for 
which the attorney has issued a check which has remained outstanding for six months or 
more, the attorney shall comply with the procedures set forth in Rule 1.15(d)(9)(E) of the 
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Delaware Lawyers’ Rules of Professional Conduct. The attorney shall then file an 
abandoned property report under 12 Del. C. Sec. 1199.  If, 90 days after the filing of the 
report, the attorney is still unable to identify and locate the owner of the abandoned funds, 
the funds shall be paid to the State Escheator according to the provisions of the Escheats 
Statute. 
 
(3) Paragraph 7(g) of Section 3 of the Delaware Supreme Court Annual Registration 

Statement, Certificate of Compliance, shall be re-designated as new paragraph 7(i): 
 
(7(i) If any attorney funds are in trust or escrow accounts to cover bank service 
charges, they are separately accounted for and the total is no more than $500. 

 
(4) Paragraph 7(g) of Section 3 of the Delaware Supreme Court Annual Registration 

Statement, Certificate of Compliance, is hereby adopted as follows: 
 
(7)(g) If any checks have been issued in an attempt to disburse funds, but remain 
outstanding (that is, checks have not cleared the trust or escrow bank account) six 
months or more from the date the checks were issued, steps are promptly being taken 
to contact the payees to determine the reason the checks were not deposited, and 
replacement checks are being issued, as necessary and appropriate.  NOTE: If no 
checks have remained outstanding for more than six months, answer “N/A.”   

 
 (5) Regulation VII of the Regulations of the Trustees of the Lawyers’ Fund for Client 
Protection shall be amended to delete Real Estate Funds Audit Objective B3 in its entirety.  The 
following new Real Estate Funds Audit Objective B3 shall be substituted in lieu thereof: 
 

Audit monthly bank reconciliations and review list of outstanding checks for those 
more than six months old.  Inquire whether a good faith effort has been made to determine 
why these checks have not cleared the bank.  Prepare listing of checks more than six months 
old and note reasons why they are still outstanding. NOTE: See Supreme Court Rule 73 for 
disposition of old, undeliverable fiduciary account outstanding checks. 

 
 (6) Regulation VII of the Regulations of the Trustees of the Lawyers’ Fund for Client 
Protection shall be amended to delete Fiduciary Funds Audit Objective B3 in its entirety.  The 
following new Fiduciary Funds Audit Objective B3 shall be substituted in lieu thereof: 

 
Audit monthly bank reconciliations and review list of outstanding checks for those 

more than six months old.  Inquire whether a good faith effort has been made to determine 
why these checks have not cleared the bank. Prepare listing of checks more than six months 
old and note reasons why they are still outstanding.  NOTE:  See Supreme Court Rule 73 
for disposition of old, undeliverable fiduciary account outstanding checks. 

 
(7) Paragraph 2 of Section 3 of the Delaware Supreme Court Annual Registration 

Statement, Certificate of Compliance, shall be amended as follows: 
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 (2) All attorney trust or escrow bank accounts are maintained only in financial 
institutions that have agreed to comply with the requirements set forth in Rule 1.15A.  
Also, all financial institutions have been notified in writing* that each attorney trust 
or escrow account has been designated as “Rule 1.15A Attorney Trust Account” or 
“Rule 1.15A Attorney Escrow Account.” 
 
*  YOU ARE REQUIRED TO ATTACH DOCUMENTATION TO THIS CERTIFICATE THAT YOU 
HAVE DESIGNATED EACH TRUST OR ESCROW ACCOUNT, LISTED ON THE “BANKING AND 
RECORDKEEPING” STATEMENT, AS A “RULE 1.15A” ACCOUNT WITH YOUR FINANCIAL 
INSTITUTION. 

 
(8) Paragraph 1 of Section 3 of the Delaware Supreme Court Annual Registration 

Statement, Banking and Recordkeeping, shall be amended as follows: 
 

(1) List the names of all banks or other places in which you or your firm 
maintain accounts which an attorney or an employee of your firm may draw on and/or 
has signature authority and in which funds of clients or other persons not associated 
with your firm are placed, the title of each account, and the account number of each 
account.  (This question relates to escrow accounts, which include pooled escrow 
accounts, real estate accounts, and non-pooled escrow accounts, such as estate 
accounts, on which an attorney or an employee of your firm may draw on and/or 
has signature authority.)  

 
 (9) Additionally, the 2004 Annual Registration Statement, Certificate of Compliance 
and Banking and Recordkeeping section shall exhibit the bold and highlighted text as it appears 
in this Order; and both documents shall contain beneath their respective titles the following 
sentence. 

 
 Highlighting signifies a change to this document. 

(10) The Clerk of this Court is directed to transmit forthwith a certified copy of this 
Order to the clerk of each trial court in each county. 

 
      BY THE COURT: 

      Jack B. Jacobs 
      Justice 



 
 

 

SECTION 3 (Cont'd):   To be completed by lawyers engaged in the private practice of law in Delaware. 
 
Name _____________________________________________Supreme Court ID # ________________ 

 
2004 CERTIFICATE OF COMPLIANCE 

Highlighting signifies a change to this document. 
 
I am in compliance with the following specific requirements of the Delaware Lawyers' Rules of 
Professional Conduct. A "YES" answer indicates you are in compliance. A "NO" answer indicates you are 
not in compliance. If appropriate, you may answer "N/A" (not applicable).  
              
                                  YES/NO 
1) A separate bank account, designated "Rule 1.15A Attorney Trust Account" or  
 "Rule 1.15A Attorney Escrow Account," for bank identification purposes only, is used  
 only for funds held in a fiduciary capacity.       _______ 

 
2) All attorney trust or escrow bank accounts are maintained only in financial institutions 
 that have agreed to comply with the requirements set forth in Rule 1.15A.  Also,  
 all financial institutions have been notified in writing* that each attorney trust  
 or escrow account has been designated as "Rule 1.15A Attorney Trust Account" or  
 "Rule 1.15A Attorney Escrow Account."        _______ 
 
* YOU ARE REQUIRED TO ATTACH DOCUMENTATION TO THIS 

CERTIFICATE THAT YOU HAVE DESIGNATED EACH TRUST OR ESCROW 
ACCOUNT, LISTED ON THE “BANKING AND RECORDKEEPING” 
STATEMENT, AS A “RULE 1.15A” ACCOUNT WITH YOUR FINANCIAL 
INSTITUTION. 

 
3) A separate bank account, designated "Attorney Business Account" or "Attorney 

Operating Account," is maintained for non-fiduciary funds.                _______ 
 
4) Cash receipt and cash disbursement journals are maintained for each bank account  

for the recording of fiduciary and non-fiduciary transactions. NOTE:  If using a  
manual system, transaction columns must be totaled and balanced each month.  
Answer "YES" only if transaction columns are totaled and balanced each month,  
otherwise, answer "NO".  Computer system users answer "N/A".             _______    

      
5) If using a manual system, and a general ledger is not maintained, a reconciled 

monthly cash balance for each bank account is obtained by agreeing totals from 
the cash receipts and cash disbursement journals to the ending check register balance. 

 NOTE:  Since this reconciliation procedure is not required if using a computer 
accounting system, computer system users answer "N/A".                _______ 
 

6) Check register balances for all bank accounts are reconciled monthly to bank 
statement balances.                                _______ 
 
 
 
 



 
 

 

SECTION 3 (Cont'd):   To be completed by lawyers engaged in the private practice of law in Delaware. 
           

Certificate of Compliance (Cont'd)                               YES/NO 
 
7) With respect to trust or escrow accounts: 
 

a) A subsidiary ledger is maintained with a separate account for each client in which  
 cash receipt and cash disbursement transactions and monthly balances are recorded. _______ 
 
b) Monthly listings of client balances are prepared showing client name, balance, and  

the total of all client balances. NOTE:  See (c) below if a negative balance appears 
on this listing.                      _______ 

 
c) If, through error, any funds disbursed for a client have been in excess of funds  

received from that client, resulting in a negative client balance, a timely transfer  
was made from the operating or business account to cover the excess  
disbursement. NOTE:  If there were no negative balances, answer "N/A".    _______ 

        
d) The reconciled end-of-month cash balance agrees with the total of the client  

balance listing.                              _______ 
 
e)   There are no unidentified client funds.                  _______ 

 
f) If any funds, which should have been disbursed, have remained in the trust or escrow 

account for an unreasonable length of time, steps are being taken to determine proper  
 disbursement. NOTE:  If all funds were disbursed on a timely basis, answer "N/A." _______ 
 

g) If any checks have been issued in an attempt to disburse funds, but remain 
outstanding (that is, checks have not cleared the trust or escrow bank account) six 
months or more from the date the checks were issued, steps are promptly being 
taken to contact the payees to determine the reason the checks were not deposited, 
and replacement checks are being issued, as necessary and appropriate.  NOTE: If  
no checks have remained outstanding for more than six months, answer “N/A.”            _______
      

h)   All earned fees are transferred to the attorney's operating or business account on  
a timely basis. NOTE:  Earned fees left in trust or escrow accounts longer than  
necessary represents commingling of funds.       _______ 
 

i)    If any attorney funds are in trust or escrow accounts to cover bank service  
charges, they are separately accounted for and the total is no more than $500.             _______ 

 
8) If a separate bank account is maintained for real estate settlement transactions and 

client funds have been received but not disbursed, then: 
 

a) A monthly listing is prepared showing client name, balance, and total of all client  
balances.                                 _______ 
 
 
 



 
 

 

SECTION 3 (Cont'd):   To be completed by lawyers engaged in the private practice of law in Delaware. 
        
Certificate of Compliance (Cont'd)                              YES/NO 
 

b) This total agrees with the reconciled cash balance. NOTE:  Answer "N/A" if  
a separate real estate account is not used or all  funds received are disbursed prior  
to the end of the month.         _______ 

 
9)   If any clients are required to pay some or all of the fee in advance of undertaking 

the representation (retainers), then: 
 
a) A written statement is provided to the client which states that the fee is refundable 
 if not earned and, also, states the basis under which the fee shall be considered to  
 have been earned.          _______ 

        
b)   All unearned fees are retained in the trust or escrow account.     _______ 

 
c)  A statement of fees earned, cost advances recovered and the balance of unearned  
 fees is provided to the client when such funds are withdrawn from the trust or  
 escrow account. NOTE:  Answer "N/A" to (a) - (c) if retainers are not accepted.             _______ 
 

10) All federal, state and local payroll, gross receipts and income taxes have been filed and  
paid on a timely basis. NOTE:  If answering "NO", provide specific information on  
an attached letter, such as, which taxes were not filed or paid, the amounts of taxes due  
and the periods involved.                    _______ 

 
If any of the above items have been answered "NO," indicating non-compliance, you must attach a 
letter explaining the reasons for the non-compliance, and the date you will be in compliance. Make 
certain to provide enough detail to adequately describe the problem. 
 
This Certificate of Compliance and the Banking and Recordkeeping section are being completed in 
reliance upon the certification of the managing partner of my law firm that my firm is in compliance.  
 
Yes _______ No _______ Name of Managing Partner:  ________________________________________ 
 
The provisions listed above are not intended to be all-inclusive. The Delaware Lawyers' Rules of 
Professional Conduct should be reviewed in their entirety to make certain you are in compliance with all 
of their provisions. 
 
 



SECTION 3 (Cont'd):   To be completed by lawyers engaged in the private practice of law in Delaware. 
 

BANKING AND RECORDKEEPING 
Highlighting signifies a change to this document. 

 
(1) List the names of all banks or other places in which you or your firm maintain accounts which an attorney or 

an employee of your firm may draw on and/or has signatory authority and in which funds of clients or other 
persons not associated with your firm are placed, the title of each account, and the account number of each 
account. (This question relates to escrow accounts, which include pooled escrow accounts, real estate 
accounts, and non-pooled escrow accounts, such as estate accounts, on which an attorney or an employee of 
your firm may draw on and /or has signature authority.) 

                                   (Yes or No) 
(a) Name of Bank                   (b) Name of Account                       (c) Account Number                       (d) IOLTA a/c 

           
____________________________  _______________________________  ______________________________   _________ 
 
____________________________  _______________________________  ______________________________   _________ 
 
____________________________  _______________________________  ______________________________   _________ 

 
(2)  List the names of all banks or other places in which you or your firm maintain accounts (other than those 

listed in response to paragraph (1) above) connected with your practice of law which you or some member 
of your firm has power to control, draw on, or deposit in. (This question relates to firm accounts.) 

 
(a) Name of Bank                       (b) Name of Account                    (c) Account Number   

 
________________________________  _______________________________  __________________________________    
 
________________________________  _______________________________  __________________________________    
 
________________________________  _______________________________  __________________________________ 
 

(3)  List the address or addresses where you or your firm's books of accounts and records required by the Court 
to be kept by members of the Bar are located, and give the name and office address of the person or persons 
who supervise the preparation and maintenance of such books of accounts and records on your or your 
firm's behalf. 

 
  Address(es) where books of accounts and records are maintained: 

 
1) _______________________________________________________________________________________________ 
 
2) _______________________________________________________________________________________________ 
 
3)  _______________________________________________________________________________________________ 

    
   Name(s) and address(es) of person(s) who prepare(s) and maintain(s) books of accounts and records: 

 
1) _______________________________________________________________________________________________ 
 
2) _______________________________________________________________________________________________ 

 
3) ___________________________________________________________________________________________ 

 
 

Please continue to Section 4 (Assessments).  




